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From:

To: TCCS FreedomOfInformation
Subject: FOL
Date: Friday, 28 February 2020 3:17:32 PM

To the FOI coordinator,

I write to request access to the following information under the Freedom of Information
Act:

Emails, reports and ministerial briefs relating to suspected fraudulent activity report
through to the SERBIR, as report in the 2018-19 annual report relating to:

-corrupt behaviour

-fraudulently altering a government contract

-misuse of government equipment

-undisclosed conflict of interest.

A number of applicable factors in the Act favour release of such information including:
Schedule 2 section 2.1 (1), (i), (iii), (iv), (v), (vi), (vil), (Viii)

I can be contacted on

Kind regards,



ACT

Government

Transport Canberra and
City Services

via email:

Dear

FREEDOM OF INFORMATION REQUEST — Reference 20-016

| refer to your application under section 30 of the Freedom of Information Act 2016 (the
Act), received by the Transport Canberra and City Services (TCCS) on 2 March 2020, in
which you sought access to:

Emails, reports, and ministerial briefs relating to suspected fraudulent activity report
through to the SERBIR, as reported in the 2018-19 annual report relating to:
e corrupt behaviour; and/or
fraudulently altering a government contract; and/or
e misuse of government equipment; and/or
e undisclosed conflict of interest.

It is my understanding that you agreed to the amendment of your request on
22 September 2020, to include only the investigation reports which are relevant to our
original request.

In accordance with section 40 of the Act, TCCS was required to provide a decision on your
access application by 12 June 2020. As a decision was not received within the statutory
timeframe, a notice of a deemed refusal has been provided to the ACT Ombudsman in
accordance with the Act. The notice will be tabled at the Legislative Assembly within 3
sitting days of the date of this decision notice.

As previously discussed with the TCCS FOI team, administrative assistance was provided
by the Chief Minister, Treasury and Economic Development Directorate’s FOI team to
expedite the processing of your application from 3 August 2020.

| thank you for your continued patience while your application was processed.

Authority

I am an Information Officer appointed by the Director-General under section 18 of the Act
to deal with access applications made under Part 5 of the Act.
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Decision on access

Searches of records held by TCCS were undertaken to identify all information in scope of
your application, specifically the investigation reports relating to the ten cases referred to
SERBIR as reported in the 2018-2019 Annual Report.

In reviewing the information found in scope of your application, it was identified that
several cases do not have an investigation report, as the investigation did not progress
past a preliminary assessment. For transparency, | have found that documents which
include information comparable to that typical of an investigation report is relevant to
your application and should be considered in scope.

In addition, case 9 was reported in the 2018-2019 Annual report, however on reviewing
the information it appears that this was reported in error as the investigation took place
in 2017. This case has been found to be in scope to your request and | have decided to
provide you with partial access to the record of investigation.

| have included as Attachment A to this decision the schedule of documents relevant to
your amended application. This includes an explanatory column in relation to the non-
disclosure of information in reach document, where applicable.

| have decided to provide you with:

e Partial access to seven investigation reports or equivalents; and
e Refuse access to one investigation report or equivalent.

My access decisions are detailed further in the following statement of reasons and the
documents released to you are provided with deletions at Attachment B to this letter.

Statement of Reasons
In reaching my access decisions, | have taken the following into account:

e The FOI Act.

e the content of the documents that fall within the scope of your request.

e your views on the public interest in disclosing the government information applied
for (as per section 37 of the Act).

e the Human Rights Act 2004.

The Act has a presumption in favour of disclosure. This means that information should be
disclosed unless doing so would be contrary to the public interest. As an Information
Officer, | must decide where, on balance, public interest lies in the disclosure of
government information. Section 17(1) of the Act sets out the steps for completing the
public interest test. As part of this process | must identify all relevant factors in schedules
1 and 2 of the FOI Act.

Taking into consideration the information contained in the documents found to be within
the scope of your request, | have identified that the following public interest factors are
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relevant to determine if release of the information contained within these documents is
within the ‘public interest’.

Factors deemed to be contrary to the public interest (Schedule 1)
o Schedule 1.1A - Information in possession of a court or tribunal

Factors favouring disclosure (Schedule 2.1)
J Section 2.1 (a)(iii) — inform the community of the government’s operations,
including the policies, guidelines and codes of conduct followed by the
government in its dealings with members of the community.

. Section 2.1 (a)(i) - promote open discussion of public affairs and enhance the
government’s accountability; and
. Section 2.1 (a)(viii) reveal the reason for a government decision and any

background or contextual information that informed the decision.

Factors favouring non-disclosure (Schedule 2.2)

. Section 2.2 (a)(ii) — prejudice the protection of an individual’s right to privacy
or any other right under the Human Rights Act 2004.

. Section 2.2 (a)(xii) - prejudice an agency’s ability to obtain confidential
information.

. Section 2.2 (a)(iv) - impede the administration of justice generally, including

procedural fairness.

Information in possession of a Court

In reviewing the information relevant to your request, it was identified that one of the
cases are currently subject to consideration by a court or tribunal. As such, access to
relevant documents has been refused in accordance with schedule 1.1A.

Public interest test

In making my decision, | have found that factors favour the disclosure of information
where it informs the community of the government’s operations and demonstrates that
an investigation has been properly undertaken. Disclosing this type of information is likely
to maintain a general confidence in an agency’s capacity to conduct investigations and
supports transparency of the process followed by government in relation to such matters.
This in turn also improves the Directorate’s accountability for decisions it makes by being
transparent in releasing the information.

Nevertheless, certain case files and related documents contain information which, if
released, could prejudice the lawful investigation of a contravention of the law and the
agency’s ability to obtain confidential information. This includes information about
individuals who have referred a potential issue for investigation or made witness
disclosures. In addition, | have identified that the disclosure of some information in these
files could impede the administration of justice, including procedural fairness where the
disclosure of the information would result in a person being deprived of a right of reply.
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| have considered that certain information in the records is defined to not be personal
information under the FOI Act, where that information directly relates to an individual’s
position, function or things done in exercising functions as an officer or staff member.
However, | have also considered that the disclosure this information is likely to prejudice
an individual’s right to not have their privacy or reputation interfered with arbitrarily.
Information of concern includes the names, titles, phone numbers, email addresses, or
other information which may result in their identification.

With consideration to these factors favouring non-disclosure, | have found that the
protection of the administration of justice, an individual’s rights under the Human Rights
Act 2004, and an agency’s ability to obtain confidential information is paramount. The
disclosure of this information is, on balance, contrary to the public interest. As such, | have
decided to provide you with a copy of the documents at Attachment B with deletions applied to
information | have found to be contrary to the public interest. | am satisfied that the factors in
favour of release can still be met by providing you with partial access to the records in
scope of your application.

Charges

Processing charges are not applicable for this request because the number of pages being
released to you is below the charging threshold of 50.

Online publishing — Disclosure Log

Under section 28 of the Act, TCCS maintains an online record of access applications called
a disclosure log. Your original access application, my decision and documents released to
you in response to your access application will be published in the TCCS disclosure log
within 3 -10 business days from the date of this letter. Your personal contact details will
not be published.

You may view the TCCS disclosure log at:

https://www.cityservices.act.gov.au/about-us/freedom of information/disclosure-log

Ombudsman Review

My decision on your access request is a reviewable decision as identified in Schedule 3 of
the Act. You have the right to seek Ombudsman review of this outcome under section 73
of the Act within 20 working days from the day that my decision is published in TCCS
disclosure log, or a longer period allowed by the Ombudsman.

We recommend using this form Applying for an Ombudsman Review to ensure you
provide all of the required information. Alternatively, you may write to the Ombudsman
at:

TCCS.FOI@act.gov.au | phone: (02) 620 72987 | www.act.gov.au
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The ACT Ombudsman
GPO Box 442
CANBERRA ACT 2601

Via email: actfoi@ombudsman.gov.au

ACT Civil and Administrative Tribunal (ACAT) Review

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman
review, you may apply to the ACAT for review of the Ombudsman decision. Further
information may be obtained from the ACAT at:

ACT Civil and Administrative Tribunal
Level 4, 1 Moore St

GPO Box 370

Canberra City ACT 2601

Telephone: (02) 6207 1740
http://www.acat.act.gov.au/

If you have any queries about the directorate’s processing of your request, or would like
further information, please contact the TCCS FOI team on (02) 620 72987 or email
tccs.foi@act.gov.au.

Yours sincerely

Transport Canberra and City Services

14 January 2021
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ACT

Government

Transport Canberra and
City Services

FREEDOM OF INFORMATION
REQUEST SCHEDULE

WHAT ARE THE PARAMETERS OF THE REQUEST Reference NO.
Suspected fraudulent activity report through to the SERBIR, as reported in the 2018-19 annual report 20-016
Ref No Page number Description Date Status Reason for Exemption Online Release Status
1 1-3 Case 1l May 2019 Partial release Sch 2 52.2 (a)(ii) Documents to be published on the
TCCS Disclosure log with applicant’s
2 4-9 Case 2 August 2019 Partial release Sch 2 52.2 (a)(ii) personal information removed.

Sch 2 2.2 (a)(xii)
3 10-15 Case 3 June 2019 Partial release Sch 2 52.2 (a)(ii)
4 16-26 Case 4 June 2019 Partial release Sch 2 52.2 (a)(ii)
Sch 2 2.2 (a)(xii)
5 27-31 Case 5 August 2019 Partial release Sch 2 52.2 (a)(ii)
Sch 2 2.2 (a)(xii)
Sch 2 52.2 (a)(iv)
6 32-35 Case 6 February 2019 Partial release Sch 2 52.2 (a)(ii)
7 36-37 Case 7 June 2019 Partial release Sch 2 52.2 (a)(ii)
8 38-45 Case 8 September 2018 Partial release Sch 2 52.2 (a)(ii)
9 46-49 Case 9 February 2017 Partial release Sch 2 52.2 (a)(ii)

10 - Case 10 - Access refused Schedule 1.1A Document will not be published as

access is contrary to the public
interest.
Total No 10 (49 pages)

of Cases
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From: Gittleman, Henry
Sent: Wednesday, 3 October 2018 1:25 PM
To: Wright, Robert; Pulford, Nikki
Cc: Condon, Cheryl; McPhee, lan (Commissioner)
Subject: RE: PID matter closed [SEC=UNCLASSIFIED, DLM=Sensitive: Personal]
Attachments: PSSC letter to Nikki Pulford.pdf

Dear Nikki and Robert,

Thank you for the advice regarding the outcome of the PA. | have attached a letter from Commissioner lan McPhee
acknowledging closure of the matter.

Regards,

Henry Gittleman

A/g Senior Manger / Analytical Manager
Professional Standards Unit

T:02 6205 0783 | E: henry.gittleman@act.gov.au
CMTEDD | ACT Government

Level 5, Nara Centre, 1 Constitution Ave, Canberra
GPO Box 158 Canberra ACT 2601

From: Wright, Robert

Sent: Wednesday, 3 October 2018 1:15 PM

To: Gittleman, Henry <Henry.Gittleman@act.gov.au>

Cc: Condon, Cheryl <Cheryl.Condon@act.gov.au>; McPhee, lan (Commissioner)
<Commissioner.McPhee@act.gov.au>

Subject: PID matter closed [SEC=UNCLASSIFIED, DLM=Sensitive: Personal]

Hi Henry

In relation to the anonymous complaint in relation to the Project. The preliminary assessment is
now finalised and as SERBIR | have closed this matter with no further action to be taken.

Kind regards

Robert Wright

Executive Director, Corporate

Chief Minister, Treasury and Economic Development | ACT Government

Level 2, Canberra Nara Centre | GPO Box 158 Canberra ACT 2601 | www.act.gov.au
Phone: +61 2 62070569 | Mobile: |Email: robert.wright@act.gov.au
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AC'I' I acknowledge the waditional custodlans of‘the
Goncmnmiont ACT the Ngunnawal people. and their Contmuing
connection to land and community. | pay my. respect«
to them. and to the Elders both past and pfesent
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